decision on January 14, 1983, reversing the examiner's decision
and holding that Deel was entitled to receive unemployment com-
pensation.  The Commission's decision recognized that its exam-
iner and an arbitrator had already issued decisions adverse to
Deel, but held that DOW had failed to sustain its burden of
proof in showing that Deel had refused to carry out reasonable
instructions given by his employer.  The Commission emphasized
that the hearing before its examiner had not been as extensive
as the hearing before the arbitrator and the Commission stressed
the fact that Clayton Justice, the person who had relayed Stilt-
ner's instructions to Deel about operating the scoop, had not
testified at the hearing before the Commission's examiner (Vir-
ginia Employment Commission's Decision in Billy K. Deel v.
D. O. & W._ Coal Co. , Decision No. 19888-C, January 14, 1983,
pages 3 and 4).

Consideration of the Parties' Arguments
Contentions in Peel's Brief

The first six pages of Deel's brief are devoted to a state-
ment of facts which shows that everything alleged by Deel in
this proceeding has been convincingly contradicted by DOWs wit-
nesses, or is the subject of several different versions by Deel
during cross-examination.  My findings of fact above are based
on credibility determinations which will hereinafter be explained*
The first six pages of Deel's brief are rejected as being nothing
more than a summary of disputed facts.

Deel's Protected Activity

Pages 6 through 42 of Deel's brief are properly placed un-
der the heading, "Contentions of Law" because Deel can only ar-
gue the law in this proceeding since none of the credible evi-
dence supports his factual allegations.

Deel's brief (p. 6) properly begins with a reference to the
Commission's decision in Pasula v. Consolidation Coal Co., 2
PMSHRC 2786, 2799 (1980), rev'd on other grounds sub nom. Con-
solidation Coal Co., v. Marshall, 663 F.2d 1211 (3d Cir. 1981), I/
in which the Commission stated that a complainant in a discrimi-
nation case, in order to make a prima facie case, must show that
he engaged in protected activity and that the protected activity

I?Some of the Commission's language about the parties' burden
of proof in discrimination cases was rejected in Wayne Boich
d/b/a W. B. . Coal Co. v. F.M.S.H.R.C., 704 P.2d 275 (6th Cir. 1983)
but on October 14, 1983, in Case No. 81-3186, the Sixth Circuit
vacated its decision reported at 704 F.2d 275, except as to back-
pay issues, and held that the Commission's Pasula decision prop-
erly specifies the parties' burden-of-proof requirements in dis-
crimination cases.

2130appealed that unfavorable ruling to the Virginia
